
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING A D J U S T M E N T  

p l i c a t i o n  No, 1 4 1 1 9 ,  of June  U. a n d  P a u l  M e  L e v i n e ,  
u r s u a n t  t o  Paragraph  8 2 C 7 . 1 1  of t h e  Zoning R e g u l a t i o n s ,  for  

v a r i a n c e  from t h e  u s e  p r o v i s i o n s  ~ § u b - s ~ ~ t i o n  3 1 0 5 - 3 )  t o  
se t h e  f i r s t  f l o o r  o f  t h e  s u b j e c t  p r e m i s e s  as a r e s t a u r a n t  
atixig seven ty - fou r  p e r s o n s  i n  a n  El D i s t r i c t  st 

p r e m i s e s  639 New Uork Avenue, K . W . ,  (Square  4 5 0 ,  Lo t  6 0 4 ) .  

I-IEIARING DATE: A p r i l  1 8 ,  1 9 8 4  
DECISION DAT : May 2 ,  1 9 8 4  

1, The s u b j e c t  p r o p e r t y  i s  l o c a t e d  o n  the n o r t h  s i d e  
o f  N e w  Yorlc Avenue between 6 t h  and 7 t h  S t r e e t s  and i s  known 
a s  p r e m i s e s  6 3 9  N e w  York Avenue, N.W, It i s  ~ o n e d  El 

2 .  The s u b j e c t  s i t e  i s  r e c t a n g u l a r  in shape  and bas a 
f r o n t a g e  of twenty- four  f e e t  on New York Avenue and a d e p t h  
of li5 f e e t ,  

3 ,  The  s u b j e c t  s i t e  i s  improved w i t h  a f o u r - s t o r y  
b r i c k  s t r u c t u r e  which was c o n s t r u c t e d  i n  t h e  early 1 9 0 0 ' ~ ~  

4. The s u b j e c t  s t r u c t u r e  o c c u p i e s  n e a r l y  100 p e r c e n t  of  
t h e  l o t ,  e x c e p t  for an  a i r  shaft l o c a t e d  a t  t h e  rear o f  t h e  
s t r u c t u r e .  

5 ,  The s u b j e c t  s i t e  s h a r e s  t h e  n o r t h e r n  fronLage of 
N e w  York Avenue between 6 t h  and 7 t h  S t r e e t s  w i t h  t h e  A c m e  
Stove G o . ,  Barker  Zum er Go, R & fi1 ~ u t o ~ o ~ i v ~  a r t s ,  f.lidas 
Muf fbe r ,  and vacant lo t*f  a r e s t a u r a n t  and t h e  A,V, I t a l i a n  
r e s t a u r a n t  and p a r k i n g  l o t .  Across New York Avenue t o  t h e  
s o u t h  are t h e  Col-umbia E lec t r i c  Supply Co. K i m f  s Auto Body 
Shop, Hodges Gar ry -ou t ,  a n  a u t o  b r a k e  shop and a used c a r  
sa les  l o t .  T h e  remainder  o f  Square  4 5 0 ,  i n  which t h e  
s u b j e c t  s i t e  i s  l o c a t e d ,  i s  developed  w i t h  v a r i o u s  commercial 
u s e s  i n c l u d i n g  a r e a l  e s t a t e  o f r i c e ,  a h a r d  re store, a 
f u r n i t u r e  s tore ,  a Liquor  s t o r e ,  d r e s s  shop ,  rtin and Boyd 
Spr ing  works,  a b a r b e r  shop ,  a b e a u t y  s a l o n ,  a c o i n  l a u n d r y  
machine company and a v a c a n t  warehouse f o r  r e n t .  The e n t i r e  
s q u a r e  is zoned IIR/R-Ei-D. There are no r e s i d e n c e s  located.  
in t h e  e n t i r e  squa re .  

6 .  New York Avenue i s  c l a s s i f i e d  a s  a 
a r t e r i a l  street  which p r o v i d e s  c o n t i n u i t y  w i t h  t h e  r e g i o n a l  
roadway network.  T r a f f i c  movement i s  t h e  p r imary  s e r v i c e  
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func t io r i  o f  a p r i n c i p a l  a r t e r i a l ,  which car r ies  t h e  l o n g e s t  
v e h i c u l a r  t r i p s ,  h a s  a minimum wid th  o f  f o r t y  f e e t ,  s e r v e s  
as a major  b u s  commercial  v e h i c l e  r o u t e ,  and has an  a v e r a g e  
d a i l y  t r a f f i c  c o u n t  i n  e x c e s s  of 2 0 , 0 0 0  v e h i c l e s  p e r  day ,  

7 .  T o  t h e  w e s t  o f  t h e  s u b j e c t  s q u a r e ,  t h e  7 t h  S t r e e t  
r igh t -of -way i s  under  c o n s t r u c t i o n  for t h e  f u t u r e  Metro 
subway r o u t e  

8 .  The s u b j e c t  s t r u c t u r e  i s  immedia te ly  a b u t t e d  t o  t h e  
e a s t  and n o r t h  by commerc ia l ly  used  b u i l d i n g s .  There i s  no 
a l l e y  access t o  t h e  rear  of t h e  p r o p e r t y .  

9 .  The s u b j e c t  s t r u c t u r e  was b u i l t  i n  t h e  e a r l y  1 9 0 0 ' s  
and w a s  o r i g i n a l l y  used  a s  a s t o r a g e  warehouse f o r  t h e  
Manhattan S t o r a g e  and T r a n s f e r  Company. 

1 0 .  The  c o n t r a c t - p u r c h a s e r ,  h e r e i n a f t e r  r e f e r r e d  t o  ds 
t h e  a p p l i c a n t ,  t e s t i f i e d  t h a t  t h e  s u b j e c t  p r e m i s e s  have been 
used  f o r  warehouse p u r p o s e s  f o r  t h e  p a s t  f o u r  y e a r s .  The 
a p p l i c a n t  was u n a b l e  t o  d i s c o v e r  a c e r t i f i c a t e  of occupancy 
e v i d e n c i n g  t h e  u s e  o f  t h e  s u b j e c t  p r e m i s e s  a s  a warehouse 
b u t  s u b m i t t e d  t h r e e  c e r t i f i c a t e s  of e l e v a t o r  i n s p e c t i o n  for 
1982 and 1984 which were i s s u e d  for  t h e  f r e i g h t  e l e v a t o r  i n  
t h e  s u b j e c t  p r e m i s e s  i n d i c a t i n g  t h e  u s e  of t h e  s u b j e c t  
p remises  as  a warehouse.  

11. The on ly  c e r t i f i c a t e  o f  occupancy which t h e  a p p l i c a n t  
w a s  a b l e  t o  f i n d ,  C e r t i f i c a t e  o f  Occupancy No. B-10016, 
d a t e d  October  2 ,  1976, p e r m i t t e d  t h e  u s e  of t h e  f i r s t  f l o o r  
of t h e  s u b j e c t  p remises  f o r  r e t a i l  s a l e s  o f  l i g h t  f i x t u r e s  
and t h e  second th rough  f o u r t h  f l o o r s  f o r  assembly and 
s t o r a g e  of  l i g h t  f i x t u r e s  

1 2 .  The square i n  which t h e  s u b j e c t  p r e m i s e s  i s  Located 
was zoned C-3-B a t  t h e  t i m e  o f  t h e  a d o p t i o n  of t h e  1 9 5 8  
Zoning R e g u l a t i o n s .  The C-3-B D i s t r i c t  p e r m i t t e d  medium 
d e n s i t y  development i r rc luding  off i ce ,  r e t a i l  I hous ing  and 
mixed u s e s ,  

13. On December 8 ,  1 9 7 2 ,  t h e  Zoning Commission changed 
t h e  zoning  of t h e  s u b j e c t  s q u a r e  t o  R-5-D. Subsequen t ly ,  
t h e  Commission adop ted  t h e  EZR o v e r l a y  zone. 

1 4 .  The i n t e n t  of t h e  zoning  amendments w a s  t o  
encourage  h i g h  d e n s i t y  r e s i d e n t i a l  and h o t e l  development i n  
accordance  w i t h  t h e  Downtown Urban Renewal  P l a n  i n  p r o x i m i t y  
t o  t h e  f u t u r e  Metro s t a t i o n  a t  7 t h  and FJI Streets ,  
t h e  Convent ion Cen te r  

1 5 .  Many o f  t h e  u s e s  i n  e x i s t e n c e  a t  t h e  t i m e  of t h e  
1 9 7 2  r e z o n i n g  have  remained i n  t h i s  s q u a r e  and c o n t i n u e  t o  
ope ra t e . .  There are no r e s i d e n t i a l  u s e s  i n  t h e  s u b j e c t  
s q u a r e .  
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1 6 .  The a p p l i c a n t  p r o p o s e s  t o  e s t a b l i s h  a r e s t a u r a n t  
w i t h  a s e a t i n g  c a p a c i t y  o f  s e v e n t y - f i v e  on t h e  f i r s t  f l o o r  
of  t h e  p remises .  The second f l o o r  o f  t h e  s u b j e c t  p r e m i s e s  
would be  used f o r  s t a f f  l o c k e r s ,  f r e e z e r s  and s t o r a g e .  

1 7 ,  The a p p l i c a n t  p roposes  t o  o p e r a t e  t h e  r e s t a u r a n t  
from 11.:00 A.M. t o  12 m i d n i g h t ,  seven  days  a week. The 
a p p l i c a n t  would employ approx ima te ly  e i g h t  t o  t e n  s t a f f .  

1 8 ,  The a p p l i c a n t  e x p e c t s  t h a t  t h e  r e s t a u r a n t  w i l l  
a t t r a c t  cus tomers  from t h e  r e s i d e n t i a l  community n o r t h  o f  
t h e  s u b j e c t  s q u a r e ,  from employees and p a t r o n s  o f  t h e  
e x i s t i n g  commercial  and o f f i c e  u s e s  i n  t h e  immediate area, 
from v i s i t o r s  t o  t h e  Convent ion C e n t e r ,  and from t r a v e l l e r s  
a l o n g  New York Avenue. 

1 9 .  The f i r s t  f l o o r  o f  t h e  s u b j e c t  p r e m i s e s  cons i s t s  of 
a large room which w i l l  b e  r e n o v a t e d  f o r  s e a t i n g  a r e a '  
I t i t chens  and t o i l e t  f a c i l i t i e s .  The e x i s t i n g  hand-opera ted  
f r e i g h t  e l e v a t o r  and t h e  s t a i r w a y  t o  t h e  second f l o o r  w i l l  
be  r e t a i n e d  t o  f a c i l i t a t e  a c c e s s  t o  t h e  second-s to ry  s t o r a g e  
space  

2 0 .  The o n l y  e x t e r i o r  improvements t o  t h e  s u b j e c t  
p r e m i s e s  w i l l  be  a r e c o n f i g u r a t i o n  o f  t h e  e x i s t i n g  doorways 
and c o s m e t i c  t r e a t m e n t  of t h e  f a c a d e ,  

2 1 .  The a p p l i c a n t  p r o p o s e s  t o  p r o v i d e  f o u r  d o o r s  a t  t h e  
f r o n t  of t h e  b u i l d i n g  one o f  which w i l l  p r o v i d e  d i r e c t  
a c c e s s  t o  t h e  s t a i r w a y  t o  t h e  second f l o o r ,  and t h e  o t h e r  
t h r e e  p r o v i d i n g  a n  e n t r a n c e ,  e x i t  and emergency e x i t  w i t h  
p a n i c  b a r s  f o r  t h e  r e s t a u r a n t .  

2 2 .  The a p p l i c a n t  t e s t i f i e d  t h a t  a d e q u a t e  p a r k i n g  t o  
s e r v e  t h e  p a t r o n s  of t h e  r e s t a u r a n t  i s  a v a i l a b l e  on N e w  Yark 
Avenue and a t  e x i s t i n g  commercial  l o t s  i n  t h e  immediate 
area,  I n  a d d i t i o n ,  t h e  s i t e  i s  w e l l - s e r v e d  by bus  l ines and 
i s  n e a r  t h e  proposed  Metro s t a t i o n  a t  7 t h  and  M S t r e e t s .  
The a p p l i c a n t  i s  also e x p l o r i n g  t h e  p o s s i b i l i t y  o f  p u r c h a s i n g  
t h e  v a c a n t  l o t  t o  t h e  w e s t  of t h e  s u b j e c t  s i t e  fo r  p a r k i n g  
p u r p o s e s  a t  some f u t u r e  d a t e .  

2 3 ,  The a p p l i c a n t  i s  unab le  t o  q u a l i f y  f o r  a s p e c i a l  
e x c e p t i o n  t o  change a non-conforming u s e  due t o  t h e  absence  
of a v a l i d  c e r t i f i c a t e  o f  occupancy d e m o n s t r a t i n g  t h e  u s e  o f  
t h e  s u b j e c t  p remises  f o r  warehouse p u r p o s e s  d u r i n g  t h e  p a s t  
f o u r  y e a r s .  The a p p l i c a n t  i s ,  t h e r e f o r e ,  p r o p e r l y  s e e k i n g  a 
v a r i a n c e  from t h e  u s e  p r o v i s i o n s  of  t h e  HR/R-5--T! D i s t r i c t  t o  
a l l o w  t h e  proposed  r e s t a u r a n t ,  

2 4 .  I n  o r d e r  f o r  t h e  Board t o  approve  a u s e  v a r i a n c e ,  
t h e  a p p l i c a n t  must d e m o n s t r a t e  an  e x t r a o r d i n a r y  o r  excep- 
t i o n a l  s i t u a t i o n  o r  c o n d i t i o n  o f  t h e  p r o p e r t y  i t s e l f  c r e a t i n g  
an  undue h a r d s h i p  upon t h e  owner which p r e c l u d e s  t h e  u s e  of 
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the property for purposes permitted in the zone  district in 
which the property is located. 

25. The applicar*t. argued that an exceptional situation 
does exist based on the historical- use of the subject 
premises as a warehouse, the zoning history of the area and 
the existing commercial uses which occupy the entire square. 

26, In addition, the applicant contends that the 
existing structure cannot be converted to a residential use 
because no rear access or egress required by the D.C.  
Building Code for residential structures can be provided due 
to the absence of an alley at the rear of the site and to 
the existence of a structure which immediately abuts the 
subject premises to the rear. 

27. The D,C. Building Code does not apply the same 
access/egress provisions for the proposed restaurant use as 
is required for a residential structure. The applicant 
testified that a door three feet in width is considered 
adequate to exit 300 persons from a l l  points of public space 
within 110 feet of that door. 

28. The applicant is proposing a maximum seating 
capacity for seventy-five people and no point of public 
space will be more than 110 feet from the doorways which are 
described in Finding of Fact No. 21. 

29 .  The Office of Planning, by memorandum dated April 
11, 1984, recommended that the requested variance be approved. 
It was the opinion of the Office of Planning that the 
property's physical improvement without a warehouse structure, 
i t s  use history, the absence of a recorded certificate of 
occupancy, location surrounded by non-conforming commercial 
and light industrial use and problem with marketing the site 
for a permitted use addresses the tests established for use 
variance relief described in Paragraph 8207.1:  and the 
Palmer vs. BZA Court of Appeals case. The Office of 
Planning w a s  further of the opinion that the proposed use 
represents a reduction in intensity from its historic 
warehouse use and is a transitional or interim use of the 
site until market conditions in the area improve. 
Therefore, the use will riot cause substantial detriment to 
the public good nor impair the intent, purpose and integrity 
of the Zoning Regulations. The Board concurs with the 
Office of Planning's recommendation. 

30. Advi.sory Neighborhood Commission 2C made no recommend- 
ation on the subject application. 

31. Bechir Kouchacji, the owner of a restaurant located 
in the same block as the subject premises, testified at the 
public hearing in support of the application. Mr. Kouchacji 
testified that the proposed use would help improve the 
appearance of the area and bring additional people into the 
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neighborhood.  EIr. Kouchacji. f u r t h e r  t e s t . i f i e d  t h a t  t h e r e  
w e r e  no e x i s t i n g  probl.ems w i t h  p a r k i n g  i n  t h e  a r e a .  

3 2 .  There was no o p p o s i t i o n  t o  t h e  a p p l i c a t i o n  at t h e  
p u b l i c  h e a r i n g  o r  of r e c o r d .  

COKCLUSIONS OF LAK AND OPITJION:  

Based on t h e  f i n d i n a s  of f a c t  and t h e  e v i d e n c e  of  
r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a 
u s e  v a r i a n c e ,  t h e  g r a n t i n g  o f  which r e q u i r e s  a showing of 
undue h a r d s h i p  upon t h e  owner o f  t h e  s u b j e c t  p r e m i s e s  
a r i s i n g  o u t  of some un ique  o r  e x c e p t i o n a l  c o n d i t i o n  i n  t h e  
p r o p e r t y  so t h a t  t h e  p r o p e r t y  c a n n o t  r e a s o n a b l y  be  u s e 6  for 
t h e  p u r p o s e s  f o r  w h i c h  it i s  zoned. The Board must f u r t h e r  
f i n d  t h a t  t h e  r e l i e f  r e q u e s t e d  can b e  qjranted w i t h o u t  
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  s u b s t a n -  
t i a l l y  i n p a i r i n g  t h e  i n t e n t ,  pu rpose  and i n t e g r i t y  of t h e  
7one ptaia as  embodied i n  t h e  Zoning R e g u l a t r o n s  and map, 

The Board conc ludes  t h a t  t h e  a p p l i c a n t  h a s  p r o v i d e d  
s u f f i c i e n t  p roo f  t o  e s t a b l i s h  a n  undue h a r d s h i p  i n h e r e n t  i n  
t h e  p r o p e r t y .  The p r o p e r t y  i s  a f f e c t e d  by an e x t r a o r d i n a r y  
s i t u a t i o n  based  on t h e  e x i s t i n g  p h y s i c a l  improvements i t s  
l o c a t i o n  i n  p r o x i m i t y  t o  e x i s t i n g  commercial  and l i g h t  
n a n u f a c t u r i n g  t y p e  u s e s ,  and its i n a b i l i t y  to b e  used  f o r  
p e r m i t t e d  p u r p o s e s  due t o  absence  of a means for p r o v i d i n g  
rear a c c e s s / e q r e s s  r e q u i r e d  t o  s e r v e  r e s i d e n t i a l  u s e r s .  The  
absence  of retir a l l e y  access and almost t o t a l  l o t  occupancy 
p r e c l u d e  p r o v i s i o n  of o n - s i t e  p a r k i p g  and s e r v i c i n g  needs  
The Eoard n o t e s  t h e  l a c k  or' o p p o s i t i o n  Lo t h e  a p p l i c a t i o n .  

Although it i s  n o t  d i s p o s i t i v e  01 t h e  a p p l i c a t i o n ,  t h e  
Board may also r e c o g n i z e  an e x c e p t i o n a l  s i t u a t i o n  r e g a r d i n g  
t h e  zoning  h i s t o r y  o f  t h e  s u b j e c t  s i t e  and t h e  lack of a 
v a l i d  c e r t i f i c a t e  of occupancy e s t a b l i s h i n g  t h e  use of t h e  
p remises  as a nonconforming USE.  The s u b j e c t  s i t e  w a s  
deve loped  and used for a p e r m i t t e d  u s e  p r i o r  t o  t h e  change 
i n  zoning  which o c c u r r e d  i n  1 9 7 2 .  There i s  no e v i d e n c e  t h a t  
t h e  s u b j e c t  s i t e  has e v e r  been used  f o r  any pu rpose  p e r m i t t e d  
under  t h e  p r e s e n t  zon ing .  Had t h e  a p p l i c a n t  been a b l e  t o  
e s t a b l i s h  the e x i s t e n c e  of a legal  non-conforming u s e ,  
r e l i e f  c o u l d  have been sough t  as d s p e c i a l  e x c e p t i o n ,  r a t h e r  
t h a n  a u s e  v a r i a n c e ,  which r e q u i r e s  t h e  a p p l i c a n t  t o  c a r r y  a 
more d i f f i c u l t  burden oi p r o o f .  

The Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  has m e t  t h e  
burden  OF proof  n e c e s s a r y  f o r  t h e  g r a n t i n g  of use v a r i a n c e .  
The  Board f u r t h e r  concl.udes t h a t  t h e  r e q u e s t e d  r e l i e f  can  be  
g r a n t e d  w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  the p u b l i c  good and 
w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  pu rpose  and 
i n t e g r i t y  of  t h e  zone p l a n .  
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Accordingly, it i s  ORDERED t h a t  the application f o r  u s e  
of t h e  premises as  a r e s t au ran t  i s  GRANTED. 

VOTE: 5-0 (Walter B. Lewis, Charles K. Norris, Wiliiarn F a  
McIntosh,  Douglas J, Patton and Carrie L. 
Thornhill to g r a n t )  

BY ORDER OF T€IC D.C, BOARD OF' ZONING ADJ~r~T~,~ENT 

ATTESTED BY: 
STEVEN E. SEER 
Executive Oirector  

FINAL. EATE OF ORDER: 

UNDER SUB-SECTIOE 8204 3 O F  TEE Z O N I N G  REGULATIONS, "NO 
DECISION OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN 

KULES O F  PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING 
ADJUSTMENT. " 

DAYS AFTER HAVING BECOME F INAT, PURSUANT TO TEIE S U P P r ~ E ~ ~ E F ? ~ ~ ~  

THIS ORDER OF THE I30ARD IS VALID FOR A PERTOD OF SIX f4ONTHS 
AFTER TWF EFFECTIVE DATE OF THIS ORCER, UNLESS LIPTZIIPJ SUCS! 
PPRIQD AN APPLICATION FGR A E U I L D I F i G  PERMIT OR CERTIFICATE 
OF OCCUPP2JCY IS FILED CJITfI THE EEPAR'C'MEN'I OF CCP!STJMER ANC 
REGULATORY A F F A I R S  


